of 1997. The Commission certainly may consider as part of that rulemaking proceeding any
arguments that particular classes of pending applicants should be treated differently.

¢. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your office, prepared draft rules to respond to the Court’s
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in

resolving at least those pending cases that had reached the point where an initial
decision had been issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the

Commission’s authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel’s Office has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and judgment([s] in your earlier involvement in this case. To help clarify some of the

troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made political
contributions to Mr. Watt or Mr. Gant or solicited political contributions for either of
them, or worked for or on behalf of their earlier political campaigns for federal office?

The Biltmore Forest proceeding is an adjudicatory proceeding which is deemed a
*restricted” proceeding under the FCC’s ¢x parte rules to protect the due process rights of
. each of the parties to the proceeding. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in connection with
the confirmation process. I recused myself to protect the integrity of the FCC's processes. 1
wanted to ensure that any future Commission action in this proceeding would not be open to
charges of impropriety based on arguments by any applicant that I might have a personal
interest in a particular resolution of the case because the case had been linked to the
confirmation process. I believe that the appearance of propriety is essential to the proper
functioning of the FCC.



I have no, and have never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gant, nor
have I had any communications with them, either directly or through intermediaries. I do
not recall making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have made political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application filed by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

c. Were you ever contacted on this case by FCC Chairman Re[e]ld Hundt, or by
Blair Levin{] on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know if Mr. Levin[] knows Congressman Watt?

I have never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5,
1997 edition of Media Week. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inaccuracies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest proceeding has been to provide
legal advice to the Commissioners. The FCC'’s Office of General Counsel analyzed the legal
issues involved in the case and advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC's Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC'’s career staff.

d. Please provide this Committee with a copy of any case summary or
recommendation that was represented by your Office to the Commission for its
consideration prior to the Commission’s vote on its opinion and order adopted
November 7, 1995 that reversed the Commission’s staff and rescinded the station
construction permit that had been issued to the Lee family (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are pﬁvilcged
communications under the Commission’s rules. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I



can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Officé of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau’s prior decision
permitting Mr. Lee’s company to retain the construction permit for the FM station. 1
"noted” this memorandum as General Counsel, which indicates that I agreed with the
Bureau's analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee’s company as requested by the other applicants.
The Commission unanimously adopted the Bureau’'s recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led to an October, 1996
unanimous order by the Commission affirming its prior order. I also "noted" this
memorandum from the Bureau Chief, which again indicated that the General Counsel
concurred with the Bureau’s assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee’s company to retain the construction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission’s decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997, and the matter is pending before the court.



Helms vows to block
FCC nomination

THE ASSOCIATED PRESS

An Asheville broadcaster will get
back on the air if Sen, Jesse Helms,
R-N.C., has his way.

Helms has vowed to keep William
Kennard from becoming the new
chairman of the Federal Communi-
cations Comemission unless Kennard
helps broadcaster Zabh Lee get the
new FM radio license he's been
seeking for the last decade.

The Senate Commerce Commit-
tee 5 expected L0 vote on Ken.
nard's pomination and those of
three FCC commissioners today,
As a senator, Helms can put 2 hold
on any nominee’s confirmation and
has shown repearedly he's willing
to dn s0. Most recently, he refused
to hold confirmation hearings for
Willarn Weld's nomination as am-
bassador to Mexico.

On Monday, Kennard sent Helms
2 written explanation of why the
Lee family lost its effort to run the
new 96,5 FM. Kennard now works
as the FCC's general counsel and
helped make the decision that took
Lee off the air.

The Lee family argued they won
the right to a new station in 1990

and the FCC then reversed course
and kicked it off tha air this june in
favor of a group of investors that
included Rep, Mel Watt, D-N.C.

‘I'm certainly grateful for any
help anybody wants to bestow upon
us.” Brian Lee, Zeb Lee’s son and 2
station manager, said of any poli-
ticking for the family's cause.
“We've been feeling pretty belea-
guered for the last 104 years.”

But an attorney for the investor
group the FCC ultimately chose
said Helms' pressure on Kennard
may hurt the Lee family’s cause.

“Ta bring Mr. Kennard into this
— t0 use his nomination as lever-
age — is wrong." said lawyer Ste-
phen Yelverton. “Now if the FCC
changes its decision, their motive
would be suspect.”

Helms' affice gave 2 list of seven
questions for Kennard to answer
about his office’s handling of the
Asheville case. The government-
sanctioned license — which Watt's
group is now operating under the
name Biltmore Forest Radio Inc.
— is worth an estimated $3 million
to $6 million.
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FCC nominee, | \Helms may tie up nomination
‘over Asheville license decision

Helms face off
over licensee

By CAROL D. LEONNIG
Observer Washington Bureau

manager, said of

the family’s cause. “We've bean feal-
ing pretty beleaguered for the last 10%
years.”

But an af
the FCC chowe said Helms' muscle-
is improper — and his

may hurt the Las family’s cause. As & senator, Helms
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. Continued from page 1C

can a hold on any nominee's
con ation.

“To bring Mr. Kennard into
this — to use his nomination as
leverage — is wrong,"” said lawyer

b e Velecnmmac. UV, ,, 4P o=

FCC changes its decision, their

motive would be suspect.”
Helms' office gave 4 list 2 seven

questions for Kennard to answer

- about his office’s handling of the

Asheville cass. The government-
sanctioned license — which

Watt's up is now opersting

+ ynder the name Biltmore Forest
: Radio Inc. — is worth an esti-

- mated §$3 to $8 million.

Kennard returned four m
of answers Monday, uﬁod g
that the FCC never prom the
Leesa ent license. He said
Lee's group may have been
Judged the most experienced and
. thus the top choice in 1990, but a
1893 federal court ruling threw
out as unfuir the commission's
. standards for making that and
other licensing decizionas.

But Steve Leckar, an attorney In

for the Lees, s8id the court ruling
didn't force the FCC to switch its
course — only to review its deci-

slons on new merhts. He dis-
8Kraed with Yelverton that
Helms' pressure would lesd to an
unfeir decision.

‘Kennard would be righting a
wrong — pot just for the
famly but for others,” he said.

I wrong to have people invest
yeans of their life and have relied

oo FO@® wwdl Mitu wimil LAVE

the fruits of their labors snatched
l‘n“{x by arbitrary decision-mak-

snnard declined comment,
but teferred questions to his wrht-
ten statement

ldvouﬂng' for the Lee famn-
H.V%Ilms is in the unusual posi-
tion of Ig the mon-
€tary interests of a fellow Con-
En‘:' g:nmb" from North Caro-
Chaerlotte law at Fergu-
in in e alles B

. -
ing fur the station licenses fn‘fgs’;
befors he was elected to Con-
m"' The group later merged

hree others to become the
Blltmore Forest group.

aft was out of the country on
& con, Monday and
couldn't be for comment.

the past, he has said he is
mervly an investor who stays
awey from the day-to-day busi-
ness of the station.




Sen. Helms applles
pressure to help WZI.S

STAFF WRITER

, . U.B. Sen, JmeHelmsistry

| ing to get local broadeaster Zeb

Lee and his rock music station
back on the air, reportedly threat-

the nominee helps Lee,

of the Federal Communications
"1 Commission, Kennard is currently
the FCC's general couusel - In

in decisions that

helped remove Lee's WZLS-FM
from local airwaves in June.: . |
Hehmhasvowedbokeepxen-

the Associated . Press
Tuesday.

As a senator, Helms canput a
hold on any nominee’s confirma-
tion; Such holds can last indefl-
vilely and can be broken at the
;hsu'eﬁon of the Senate majority

A compuny owned by Lee and
his family and four other comps-
nies have been fighting for contml
of the right to broadesst on th
96.5 FM frequency for more t.han
10 years. The FCC at first chose
the Lees as the most qualified ap-
plicants, then invited all the appli-
cants to operate on the frequency

jointly after an appellate court
struck down the FCC's method of
choosing among applicants. .

Kennard regarding the Lee case,
reported

e - e !

4
'45 Wt //c... C[.h‘t,(/r\_ .

to block a vote on a Clinton
%mhon nomination unless

The nominee is William Knn.
nard, who would become chairman

other words, ita chief lawyer —and
-participated.

nard from becoming the FCC:
chaivman without some¢ sction’by -

‘Seu. hmlhl-s mu- _
" The Lees deelined. the other

eompaniesmeedmdast;ﬁon

they jointly own, WZRQ. took

over the ey temponrny
June 2,

Kennard and 2 spokesman
coald not be reached for comment

A ‘Jguhington, D.C., attorney
for the companies competing with
the Lees for control of the station
said anything Kennard did for the
Lees would be immediately sus-
gt and subject to & court chal-

ge.

“This whole has gotten
oat of control. w?i:fm politicized
and the proceds has been tainted
and comxptzd." aaid attorney Ste-
phen Yelverton.

Brian Lee, WZLS's station
manager, said Kennard should re-
consider earlier FCC actions.

“There’s been a great injustice
perpetrated on me and my family
and our employees and the people
of Asheville, Anything (Kennard)
couid do to right that we would
welcome,”

'.
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Helms puts focus
-~onlocal radlo
.controversy

3

en. Josre Helme
has announcedhe -

Tha licepee now bas gonetop

8. o mw&w

Helmy! Hemust
belplecgettheFMradio .  :
?““‘“th‘ﬂtm auction. .
““ﬁf&mhmam : chmmm s.u'er

. olso in on the matier;

The 96.5FM license is one of : :
abonc 60 naclomeide a enbo -"‘V"‘w,m“‘w"“““ B leg
because of confusion over the M
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- 'lu'what wes dacribed ut ‘\r:ry,very cordn.l meet-
inz."'ﬂilm apparently got what he wanted from Ken-

, nard,andthe nomination will proceed. - :
A siiWlien -such means of uaslonmnsedo\n.side the
. Sembe.‘ﬂ)e,pmcas is known es extortion. However, -
within.the confines of the Senate and ‘its archaie rules,
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s.nttor STEVENS, Senstor mvnmr.

tor HELMS, and others about Mr.
Keanard 's ability and to re~

e spd change .of -the
rcc dn.t wes believe misinterpret the
law sand barm consumers. Thess con-_
cerns are only heightened by the very
pubdlic way in which the administration
has sought to iavolve itself §n the de-
lberations of this supposedly inde-
pendent regulatory agency.

Obviously, I 40 not agrose with Mr.
Kennard on many issues. For exatple,
he belleves that tha FCC can and
should tall broadcastert what kinds of
programmning they. must present, I ve-
hemently dissgree. Ho belioveq that the
FOC's current policies on telsphone
competition are warking, I vehemently
disagres. I am 1130 woublied by the fact
that., when asked,
specify any particular 1ssue with which’
he might bave disagreed with
FCC's current chalrmau—despite the
fact that the FCC had

sands and thoustands of jssues during -

his tepure as its paneral counssl. That
4id not bode will for the independence

, Xeppard has an un-
blemished rmudon for intelligence
and {ntegrity. and I find him to bs an
individual with whom I belleve we can
work in an atmosphere of mutnusl can-
dor and respect.

In the final anslysis, Mr. President. I

-believe it is neither reasonabls nor néc-

essary that all members of the Senste
endorse the current policies of the FCC
or Mr. Xennzrd's personal policy predi-
lections. It is much more important
that the Senats understznd how Jif-
ficult the lasues ars that Mr. Kennard
4 gaing to be called upon to decide,
and that we undertake to work closely
abd colladoratively with him in resolv-
mmm.ltivcyoummuﬁu as
chalrman of the Commerce Committee,
to exercise the committes’s oversight
responsibility exactingly and conmtinu-
ously, and I know the membders of the
commictee ars as comumitted to this
mkuhm.

On this basts, Mr. President, I am
pleased 1o support the confirmation of

‘é

thank tha mmberotmccom
mittes and I uso thank the chairman
otthewmm! the .

CONGRESSIONAL RECORD -——SBNATB

"1 was vezy p]med to hux' t.ha Chl.i!"-
man's smw it 1s Lis beller
that Mr. X potsesses an “un-
blemished reputation” for candor and
integrity. 1 sppreciate his comments
and belleve they hiave boen well atated.

As California’s Senator, I am particu-
urlvpleasedvoriselnsumxtofthe
‘President's nomination. -

Bill Kennard has very stronc caum.
nia roots, He was born i Los Angeles,
He .graduated with honors from my
alma mater, Staaford Uuiversuy._
then attendad Yale Law Schoo).

Bill Kennard's family alsa has strong
California .roota. His father, Robert

Kenuard, now deceaséd. was & very.:
rogarded

woll- arthitect in the Los An-
geles srea. He formed the largest con-
tinvously operating African-American
svehitectural practice in the western
United States and also served as the
founding member of the National Orga-
nization of M‘nonw Archit.ecu.

His mother, I want this dody to
know, is also & distinguished person.
She grew up in the great Central Val-

ley of Caltfornia. She received & mas-

ter's degree in billngual education and
has worked in the fleld of bninau.l
education in Loe Angeles.

The President's nomination is, §n
fact, & historic one. Following his con-
firmatlozp, he will be the first African-
American to serve as FCC Commis-
sioner in the history of the Unitea
States. Keiswenprmredtbrthechd
Jenges ahead of him. He has a broad
telecommunications backeground {n
both the public and the private sector
and an impressive range of axperiences
that, I believe, will serve him well and
serve the Nation well, -

Since 1993, as the chairman men-
tioned, Bill Kennard has served a5 FCC
general counsel. He has represented the
Comrmisslon before the courts and
served as its principal Jegal advisor. In
that capacity. he has defended the
eomnﬁsston well.

LAipfert, Bernhard, McPherson & Hand,
specitlizing in communicstions law. He
has served a3 assistant general connsel
of the Natianx} Assoehﬁon of Broad-
casters. :
Ialsokuawtha.thehsbeonmolwd
mtheneedlotMscomuaicyhmm
Washington and has served on the
board of a nanprofit homeless shelter,

- With this committes's leadershid, tha

Congress was able to pass the most
comprehensive - communications legls-
lation siuce passage of the 1934 Com-
munications Act, npgrading our tele-
eommnulcadomuweommdm
telecommunicatioms needs, ‘.-
mzssswuomzmunm-m
xlatory framework that provides the
Yenefit of competition for consumers,
spurs the development of new products

and reduces codts, while it also,re- -
'mom

unnecessary regulatory barriers..
.Congrees has set the stage for a new®
telecommunications era, and we nevd
to ensure that that law is implemented

_properly snd that it works ery ﬂor

eonsm T think that,.as FCC gen-
eral counsel, Bill Kennard has the ex-
perl.euetmm-rto help see. these reforms
‘T happen to bel(eve he winl bo an inde-
pendent angd & strong volce, yet respon-
tive to the concerns that the distin-
guished chairman has pointed out. I am
pleased to sdd a California volce and to
support this dietinguished nominee.
a I thank the Cha!r and I yleld the

0O,

Mr., nm.us :ddnssed the Chair,

The ACTING PRESIDENT pro tem-
pore. The Sepator from North Caralina

i3 re 4 for $ minutes,
Mr. . ¥ thank the Chalrand I
thmkmmmseraotthe dill.

Mr. President, wa have been working
with Senstor MCCAIN and Senator HOL~
LINGS and their staffs and, of course.
Willlamn Kennard. I met with him for
somse time {n my office. Mr, Kennard js
the nominee to Y& Chairman of the
Federal Commuaications Commission.
as you know. Now, all of nes=and I
think it is falr to include Mr.
Kennard—want to rectify an awkward
apd unjustifiable situation that has de-
veloped in the Federal. Communpica-
tions Cemmission process of awarding
broadcast Hcenses. Specifically, in this
case, & well-known and highly re-
specud and popular broadcasting exec-
ative ln Asheville, NC, was curiously
disquplified i{n his application for sn
FM frequency In the Asheville area.
There was a lot of resentment in the
public about that.

What happened, Mr. President, was
that this gentl « Zeb Lee, of Ashe-
ville, and 12 o mnns. had applied
for the FM frequency when it became
avalladle In 1587. The Commission's
comparstive hearing process, in effect
ot that time, was used to determize
which gronp would be the most quali-
fled for the frequency.

Zeb Lee bad run station WSKY-AM
in Asheville for 46 years, during which
time he did the play-by-play for sbout
4,000 high schoo) football games, and by
sponsoring such public incerest things
as an Elvis Pregley concert in 1955,
which I would pot have listened to, but
most people did want to hear iv. But he

Octobeér 29, 1997
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. TRANSPORTATION,
Waskington, DC. October 23, 1957,
Hon. Jxsss Hewus, B

Section -3002(s) specifically states that,
with respect o competing applioations filed
before July 1, . the Commission “ghail
have the authority to comductt™ auctions.
Therelore,. the

% tal muawmunemu-
8
e e

ve hesriags

i
:

Qqualified and comps
of this duty, and I hope that gvery one
colleagues will support his nomina-

-~

~ M. sddressed the Chalr.
. The ‘ACTING" PRESIDENT pro -tem-.
-pore. For.ths information of the .Sen-

_ -stor-from Arizona, be husbont:ﬂ/x

Mr. McCAIN, ‘Thank you; Mr. Presl-
demt. - oo .-
Mr. President, I thank-the Senator
- from North Carolins for his coopera-
tion on what is & very important.issue
with one of hig-constituents, and one of
great importance to him, [-am gratefal
for his cooperation and thet of his stafl
in resolving it. - - tn
ITeserve the remainder af my time.
. Ms. MOSELEY-BRAUN. Mr.. Presi-
dent, ‘T strongly sopport/the nomina-
tion of William Kennard to-gerve as
Chairman of the Federal Communioa-
tions Commizsion, and 1.urge all 'of my
colleagues to 40 the zgame, :
‘There is perbaps no indugtry that has
undergone wmore rapid or ~greater
change-- than the telecommunications
industry. In terms of technology, own-
ership, sod opportunitiss,’ the commu-

.

.
-

pos nications industty hss literally- under-

gone.a revolution. These.changes will
creste opportunities for consumers, &x-

« isting vompantes, and new entrants. In

the coming years, the FCC will face
enotmous challenges as.it attempts to
© cope with these changes and finishes
implementing the provisions of the
Telecommunications Act “mg&r that

and his many years as & telecommuni-
cations lawyer."When I think of Mr.
Xennard, I think of something that
Jean-Claude Paye, former Secretary
General of the Organization for Eco-

sajd of the changing times

where, live. He 3aid that societies concerned

sbout their éoonomies aught to look to
their fraying social fabric, .
growth is the weave of national char-
scter. The waft of ¢, ke sald, ars the

. m¥
sion.

tion, and I yield the foor.
. " Mr."HOTCHINSON..

'* CONGRESSIONAL RECORDSENATE ‘

" yield the flcor.
* Mdr, MCOAIN

1 thank the mauagers of this nomina-

- . . October 29, 1997
The “telecompianications indnstry has
scen incredible technological advances
masade ‘over the last two decades. AS =
resalt, the responsibilities and scope of
the FCC have {ncreased dramatically.
Today, it.1s more important than ever
for FCC Commissioners: to-be able to
&nd adapt to these changes in
- atimely mauner. -
. ¢ Recently, the FCC. issued a regula-
—tion that-will have a profound impact
on-the trucking industry nationwide.
" While ordinarily one would not think
. of ar FCC action having an sdverse fm-
..pact on:trucking companiss, such is
not the case in this sitnation. On Oc¢to-
-per 9, the FCC {ssued a regulation im-
ementing a-provision of last year's
mmunications . Act,. which di-
‘rected the. FCC to provide for adequate
compensation ¢f pay ‘phore operatars.
“The new FCC tegulation ordered long-
.distance companies to pay one
owpers 28.4 cenuts per call for each call
to a toll-free number unless the
payphone owner and the long-distance
company have a contract specifying &
wdifferent rate. The chargs applies to
both customer toll-free numbers and to
.company sccess pwnbers, including
those on prepsid calllng cards. The
charge became effective immediately.
-distance carriers, in turn, gre
passing this charge alopg to thefr cus-
tomers. The carriers are not limited to
2 set charge and as » result the amount
baing charged varies depending on the

phones u-n‘the life line between

>

-
.

call {o namerous times during the day
and in most cases will talk no longer
- than 2 minutes. Nevertheleas, under
this mew rule, the trucking company
muheeharuduchumeadri calls

Arkansas has been fortunate to have



'Helms convinces new FCC head
-to work on WZLS radio case

lvllhnk&mtt
. STAFFWRITER
The U.S. Senate approved Wil-
liam Kennard as chairman of- the
Federal. Communications Commis~
slon on & 93-1 vote Wednesday after
he agreed to attempt to resolve &

~ dispute over a radio frequency serv-

ing the Asheville area.

- U.B. Sen. Jesse Helms, R-N.C,,
toldtheSenateKennmdhadmn
Helms his . “voluntary assurance
that he will work with me on the
Zeb Lee case.” The FCC forced a
. rock music. station WLZS-FM,
owned by Lee and his family, off the

air in June foﬂmnzulengthy lega}'

battle. -

tKennﬂ'dappmﬂydidnotumm decision - struck

could. not to pu
Mwmmmm"’.&“’&i.m.
hhmdlhgthemﬁeremﬂdbeeon—
slrained by s

Sul.llihl
mostqnﬂiﬁednppﬁunt.Buulm

downthe

.competing applicants. The

FCC’s meﬂ\od of choosin
has

never adopted a new method, and i

'htergavetempomyﬁghtstothe

96.5 frequency to a consartium of
onreompuﬂeseompeﬂngagmnst_

Lee.
That group unmtly operates
WZRQ—FMonthe&equency
According to Helms, Kenpard
e
regulation)
me to resolve the problems the
(1998) decision esused.” )
About 25 or 30 ‘other cases were:
also affected by the 1993 decision.
Kennard’s assurances

basiesily
- meun he will attempt to find & méth- -

© See WIS on page BS

~
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ting broadcast licenses up for auc-
S tion, eaid Helms aide Wayne
~~ Boyles.

) Co passed - legislation
s earlier year authorizing the
o FCC to award broadeast licenses to
2" the highest bidder. But Helms ob-
" tained & letter from bill suthor US.

" ' Sen. John McCain, R-Ariz., saying
~- the legislation does not require an
"+ auction in old cases like Lee's.

e Kennard had said earlier he in- -
. terprets the law as giving the FCC

* the option of holding an suctions in

* old cases, but does not mandate
them. '

' wmguathmﬂ\ethr:solv&d-
. on how the
L Dist.ri?té:f Gomp%ts Court of
.~ Appeals decides an appea! Lee's
-: company has made of the FCC gc-
*’ tions, Boyles said.

t The court heard oral argu-

" ments in the case last month but
has not issued a decision. - ,

o Kennard, the FCC's first black

- chairman, and three other new com-.

"' missioners now have the daunting

.: task of giving Americans the wider

- chaice of telephone and cable televi-

. sion services promised in & 1996 law

- deregulating the industry.

- “I will continue the FCC's ef-

_forts to replace regulation with

“ competition and to hasten the deliv-

: ery of many new telecommuniations

o~ services to the public,” Kennard

" sgid in a statement after the vote.

.- “In doing 8o we will strive to pro-

- vide quality telecommunications

' services at the best price to Ameri-

& cmgonsumm.ji .

* On Tuesday, the Senate ap-
proved three new commissioners to
the five-member panel: Republicans
Harold Furchtgott-Roth and Mi-

*" chael Powell and Democrat Gloria

. Tristani. R

They join holdover commission-
er SuA.snax; Neas, a Democrat.
lour incoming members will
soon take office but a specific date
_. has not been set, FCC officials said.
weeks ago, Kennard ﬁsthe three
- other incoming commissioners said -
* they want to speed the epail-like
pace of local phone and cable com-
* petition to offer customers the same
wide choices they now have in long
distance. But they didn't say -how
they would nplish that,
Local and long-distance compa-

~ nies, which want to get into each

i e —

» other’s business, accuse oné another |
of trying to forestall: -
|

+Cable companles, which Titially had
" offered a grand vision of délivéfing
" local phone services on & wide-
. spread basis, "have scaled back
- plans. Congress blames the FCC
: for being too regulatory. The FCC

©  ~« companies for lktigating

—
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JESSE HELMS

NORTH CARAQLINA

IMAnited States Senate

WASHINGTON, DC 20810-3301

November 20, 1997

The Honorable Bob Smith, Chairman

The Honorable Harry Reid, Vice-Chairman
Senate Select Committee on Ethics

202 Hart Senate Office Building
Washington, D.C. 20510

Dear Messrs. Chairman and Vice-Chairman:

I am grateful for the opportunity to respond to the complaint filed on behalf
of Biltmore Forest Radio, Inc. The complaint alleges that I violated, among other

things, Senate Rule XLTII by making improper gx parte communications with the
Federal Communications Commission.

Senate Rule XI 1Y addresses actions Senators and their staffs may properly
take to assist their constituents, who, as you know, have a First Amendment right
"to petition the government for a redress of grievances.”

Recognizing that constituents often tum to their elected representatives to
assist them in exercising this right, the Senate Fthics Manual, at p.223, further
states that “[r]esponding to inquiries of petitioners and assisting them before
executive or independent government officials and agencies is an appropriate
exercise of the representational function of each Member of Congress, as well as
an important function of congressional oversight.” Indeed, in his 1954 book,
Ethics in Government, Senator Paul Douglas noted that it is a legislator’s
obligation to wark to correct injustices by public agencies and officials.

Last year ] received several letters from constituents concerning the FCC’s
process of awarding broadcast licenses in the wake of the U.S. Court of Appeals’
Bechtel decision. I forwarded some of the letters to the FCC and asked that the
agency respond to their concerns. Senate Rule XLIII 2 .(a) explicitly states that a
Member of the Senate may communicate with an executive agency to “request
information or a status report." Clearly, these communications lie within conduct



The Honorable Bob Smith, Chairman

The Honorable Harry Reid, Vice-Chairman
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allowed by Rule XLIII.

Rule XLIII also states that a Senator “may communicate with an executive
or independent government official or agency on any matter” to, ameng other
things, “express judgments” or "call for reconsideration of an administrative
response which the Member believes is not reasonably supported by statutes,
regulations or considerations of equity or public policy.” That’s precisely what
Senator Faircloth and I did in our October 22, 1996 letter to then-FCC Chairman
Reed E. Hundt: we expressed our judgment that the FCC’s decision to revoke

WZLS’s license — and all other similarly situated and aggrieved stations’ licenses
— was unjustifiable and ought to be reconsidered.

Indeed, the current FCC Chairman appavently agreed with us when, in
response to questions submitted to him on my behalf by Senator Burns before his
confirmation, Mr. Kennard stated: “I do believe that the Bechtel decision has
caused unfairness to many applicants who have had further processing of their
applications delayed and, as a result of that court decision, will necessarily have

their applications processed under new procedures. I am quite sympathetic to
their predicament.”

Irrespective of the merits of the FCC's actions in response to the Bechtel
case, there clearly are serious questions of inequitable treatment of iy
constituents and others. For that reason, and pursuant to Rule XLIII, Senator
Faircloth and I wrote the aforementioned October 22, 1996 letter to the FCC.

The complaint further alleges that I acted improperly by raising the issue of
license allocation in light of the Beghtel decision in the context of the
confirmation of William Kennard to be Chairman of the Federal Communications
Commission. Notwithstanding Mr. Kennard’s prior recusal from this case on July
15, 1997, the basis of this complaint amounts to little more than mecdia
characterizations of my conduct.

After his recusal from the WZLS matter, and before his confirmation, [ met
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with Mr. Kennard to discuss, among other things, the difficulties of implementing
the Bechte] decision. I appreciated Mr. Kennard's candor; and on the Senate floor
I announced that I would vote for his confirmation, stating "I have been given
assurances satisfactory to me by Mr. Kennard that he will, within statute and
regulation, work in good faith with me and others to resolve the problems
associated with the Bechtel decision.”

At no point, either publicly or in my private conversations with Mr.
Kennard, did I state that my support for his nomination depended on the cutcome
of any specific adjudication. Instead, I sought clarification and acknowledgment
of the public policy issues raised by implementation of the Bechtel decision, a
matter of great importance to not only one of my constituents, but to all those
similarly situated. '

In sum, I believe that my actions regarding this matter were well within the
confines of Rule XLIII of the Senate, and I unequivocally deny allallegations of
impropriety made against me by the complainant.

Sincerely,

e Rt

JESSE HELMS:jb



MediaWeek, January 5, 1998, p. 19

Commissioner Susan Ness, the only incumbent on
the five-member FCC, said she is concerned that
auctions, while quick and efficient, ignore the equities
that already exist in some of these outstanding radio-
license cases, including Lee’s.



CERTIFICATE OF SERVICE

I, Stephen T. Yelverton, an attorney, do hereby certify that
on this 25th day of February, 1998, I have caused to be filed with
the Secretary of the Federal Communications Commission an original
and nine copies of the foregoing "Motion to Recuse FCC
Commissioners" and copies were served on the following offices and
interested persons:

Office of General Counsel

Federal Communications Commission
1919 M Street, N.W., Room 610
Washington, D.C. 20554

Audio Services Division

Mass Media Bureau

Federal Communications Commission
1919 M sSt., N.W., Room 302
Washington, D.C. 20554

Stephen C. Leckar, Esqg.*

Wright H. Andrews, Esq.

Butera & Andrews

1301 Pennsylvania Ave., N.W.

Suite 500

Washington, D.C. 20004

Counsel for Orion Communications Limited

* Service by U.S. Mail

Service has also been made on
all other parties to MM Docket
No. 88~577




